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DOL Relief for 403(b) Plans Form 5500 Reporting
The Department of Labor (DOL) has issued Field Assistance Bulletin (FAB) No. 2009-02 which provides guidance regarding certain Form 5500 requirements for tax-sheltered annuity programs described in Section 403(b) of the Internal Revenue Code (Code).  The FAB provides plan administrators with transitional relief if they make good faith efforts to comply with the applicable annual reporting requirements for the 2009 plan year.
The 2009 plan year is the first year ERISA Section 403(b) plans are subject to the same annual reporting requirements that apply to other tax-qualified retirement plans.  Prior to the 2009 plan year, 403(b) plan sponsors were only required to complete a limited number of informational line items on the Form 5500 and financial statement audits were not required. 

The DOL’s relief is limited to the Form 5500 annual reporting requirements, including the requirement for large plans to include as part of their annual report, the report of an independent qualified public accountant.

Specifically, the administrator of a 403(b) plan does not need to treat annuity contracts and custodial accounts as part of the employer’s Title I plan or as plan assets for purposes of ERISA’s annual reporting requirements provided that:
1.
The contract or account was issued to a current or former employee before January 1, 2009, (i.e., the effective date of the final 403(b) regulations);

2.
The employer ceased to have any obligation to make contributions (including employee salary reduction contributions), and in fact ceased making contributions to the contract or account before January 1, 2009;

3.
All of the rights and benefits under the contract or account are legally enforceable against the insurer or custodian by the individual owner of the contract or account without any involvement by the employer; and

4.
The individual owner of the contract is fully vested in the contract or account.

Moreover, current or former employees with only contracts or accounts that are excludable from the plan’s Form 5500 or Form 5500-SF (Short Form 5500 which can generally be used for reporting if the number of participants in the plan at the beginning of the plan year is less than 100) under the above transition relief, do not need to be counted as participants covered under the plan for Form 5500 annual reporting purposes.  
In certain situations this may allow employers to fall under the audit requirement, and report the 403(b) plan under the simplified annual reporting requirements as a small plan.  This will reduce the cost of satisfying the enhanced reporting requirements for the 2009 plan year.
The FAB also contains information on providing relief when the accountant’s opinion issued for the plan’s financial statements is other than an “unqualified” opinion.  “The DOL will not reject a Form 5500 on the basis of a “qualified,” “adverse” or disclaimed opinion if the accountant expressly states that the sole reason for such an opinion was because such pre-2009 contracts were not covered by the audit or included in the plan’s financial statements.”
The FAB discusses the DOL’s understanding of the additional burdens 403(b) plans may encounter in meeting the annual reporting and audit (if applicable) requirements as required by Title I of ERISA for the 2009 plan year. The DOL acknowledges that there may be instances when full annual reporting compliance by 403(b) plans may not be possible for the 2009 plan year.  However, the DOL indicates that the guiding principle must be to ensure that appropriate efforts are made to act reasonably, prudently, and in the interest of the plan’s participants and beneficiaries.
The IRS had previously issued transitional relief in Revenue Procedure 2007-71 on certain annuity contracts and custodial accounts issued prior to January 1, 2009, and further relief was provided in Notice 2009-3 which extended the 403(b) plan document requirement to December 31, 2009.  The last day of the 2009 calendar year is the due date for all 403(b) plans to satisfy the written plan requirement regardless of the twelve month period the 403(b) plan operates.  

The DOL’s relief is very timely as many 403(b) plans have been reviewing their plan documents and processes in anticipation of the year-end plan document requirement and the preparatory work which was being performed in anticipation for the audit of the plan.
If you would like more information about the DOL relief provided in the FAB or have any questions on the plan document or 2009 reporting and audit requirements, contact Louis F. LiBrandi at (212) 286-2600; llibrandi@odmd.com, or Tim Desmond at 914-381-8900; tdesmond@odmd.com.
Best regards,
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